University of Chicago Legal Forum
Volume 2006 | Issue 1

Article 17

The Anthropological Machine at the Abattoir: The
Humane Methods of Slaughter Act
Constantinos Hotis
Constantinos.Hotis@chicagounbound.edu

Follow this and additional works at: http://chicagounbound.uchicago.edu/uclf
Recommended Citation
Hotis, Constantinos () "The Anthropological Machine at the Abattoir: The Humane Methods of Slaughter Act," University of Chicago
Legal Forum: Vol. 2006: Iss. 1, Article 17.
Available at: http://chicagounbound.uchicago.edu/uclf/vol2006/iss1/17

This Comment is brought to you for free and open access by Chicago Unbound. It has been accepted for inclusion in University of Chicago Legal
Forum by an authorized administrator of Chicago Unbound. For more information, please contact unbound@law.uchicago.edu.

The Anthropological Machine at the Abattoir: The
Humane Methods of Slaughter Act
ConstantinosHotist

INTRODUCTION

3.94 billion pounds of red meat1 were produced in the United
States in November 2005.2 The Humane Methods of Slaughter

Act ("HMSA")3 requires the animals 4 to be slaughtered humanely
"to prevent needless suffering."5 It is, in fact, the "policy of the
United States that the slaughtering of livestock and the handling

of livestock in connection with slaughter shall be carried out only
by humane methods."6 Legislative provisions7 and regulations'
substantiate this principle and provide specific ways in which
animals must be handled and killed. The Federal Meat
Inspection Act ("FMIA")9 incorporates the HMSA's requirements
and applies them to all federally-inspected plants.10
A.B. 2001, University of Chicago; M.Phil. 2003, Trinity College, University of
Cambridge; J.D. Candidate 2006, University of Chicago.
1 Red meat includes beef, veal, pork, lamb, and mutton. National Agricultural
Statistics Service, Agricultural Statistics Board, USDA, Livestock Slaughter 21 (Nov
2005), available at <http://usda.mannlib.cornell.edu/reports/nassr/livestock/pls-bb/2005/
lstkl2O5.pdf> (last visited Apr 14, 2006). In 2004, a total of 45.6 billion pounds of red
meat was produced. National Agricultural Service, Agricultural Statistics Board, USDA,
Livestock
Slaughter
2004
Summary
1
(Mar
2005),
available
at
<http://usda.mannlib.cornell.edu/reports/nassr/livestock/pls-bban/lsanO3O5.pdf>
(last
visited Apr 14, 2006) (hereinafter "2004 Summary).
2 National Agricultural Statistics Service, Livestock Slaughterat 1 (cited in note 1).
' 7 USC § 1901 (2000). The Humane Methods of Livestock Slaughter Act of 1958,
Pub L 85-765, 72 Stat 862 (1958), was amended by the Humane Methods of Slaughter Act
of 1978, Pub L 95-445, 92 Stat 1069 (1978). The current legislation is codified at 7 USC
§§ 1901-07 (2000).
4 The HMSA legislation covers "cattle, calves, horses, mules, sheep, swine, and other
livestock." 7 USC § 1902(a). Through section 603(b), the Federal Meat Inspection Act
extends humane slaughter to "cattle, sheep, swine, goats, horses, mules, and other
equines." 21 USC § 603(b).
57 USC § 1901.

6 Id.
7 See, for example, 7 USC § 1902 (outlining humane slaughter practices in the
United States).
8 See, for example, 9 CFR § 313.5 (2005) (requiring the use of carbon dioxide before
slaughter).
9 21 USC §§ 601-95 (2000).
10 Id at § 603. According to recent figures, the federal government examines 825
plants throughout the United States. 2004 Summary at 1 (cited in note 1). The FMIA
imposes the same requirements on imported meat. 21 USC at § 620(a). Congress recently
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Legislative and regulatory inconsistencies nevertheless
undermine the policy of humane slaughter. Exemptions to
humane slaughter inspection 1 and internal contradictions 2 in
the HMSA place certain animals outside legal protection.
Unreliable enforcement further highlights the inadequacy of the
law. While enforcement actions remain low,' 3 these numbers can
be misleading because many slaughterhouses continue to violate
the HMSA. 14 These legislative and regulatory inconsistencies
reaffirmed its support for the HMSA. See Farm Security and Rural Investment Act of
2002, § 10305, Pub L No 107-71, 116 Stat 134, 493 (2002) ("It is the policy of the United
States that the slaughtering of livestock and the handling of livestock in connection with
slaughter shall be carried out only by humane methods as provided by Public Law 85765.").
11 See, for example, 21 USC § 641 (stating that plants producing non-human food are
not inspected under the FMIA).
12 See, for example, 7 USC § 1902 (deeming ritual slaughter for animals humane
under the HMSA)
13 See Food Safety and Inspection Service, USDA, Quarterly Enforcement Report:
April 1, 2005 through June 30, 2005 18-39, available at <http://www.fsis.usda.gov/PDF/
QERQ3_FY2005.pdf> (last visited Apr 14, 2006) (plotting administrative actions
pending or taken from April 1, 2005 through June 30, 2005); Food Safety and Inspection
Service, USDA, QuarterlyEnforcement Report: January1, 2005 through March 31, 2005
18-40, available at <http://www.fsis.usda.gov/PDF/QERQ2_FY2005.pdf> (last visited
Apr 14, 2006) (plotting administrative actions pending or taken from January 1, 2005
through March 31, 2005). See also Food Safety and Inspection Service, USDA, Food
Safety and Inspection Service Humane Handlingand Slaughter Enforcement Activities:
Report to Congress-March 2003, available at <http://www.fsis.usda.gov/oa/Congress
/hhand2003.htm> (last visited Apr 14, 2006) (hereinafter "Report to Congress' ("In fiscal
year (FY) 2002, the Agency documented 379 noncompliance incidents out of 70,403
compliance procedures performed. However, the majority of these infractions were
related to facilities (e.g., slippery flooring, large gaps between pen bars)."); Food Safety
Inspection Service, USDA, Special Survey on Humane Slaughter and Ante-Mortem
Inspection 3-6 (Mar 1998), available at <http://www.fsis.usda.gov/oa/pubs/antemort.pdf>
(last visited Apr 14, 2006) (reporting that out of sixty-one red meat slaughter plants
surveyed, forty-eight had "no observed incidents or inhumane handling"). Private audits
similarly yield a low number of violations. Temple Grandin, 2004 RestaurantAnimal
Welfare Audits of Stunning and Handlingin Federally Inspected US. and Canadian
Beef, Veal, Pork, Lamb and Poultry Slaughter Plants, available at
<http://www.grandin.com/survey/2004.restaurant.audits.html> (last visited Apr 14, 2006)
(hereinafter "2004RestaurantAudit; Temple Grandin, 2003 Restaurant Welfare Audits
of Stunning and Handling in Federally Inspected Beef and Pork Slaughter Plants,
available at <http://www.grandin.com/survey/2003.restaurant.audits.html> (last visited
Apr 14, 2006) (hereinafter "2003 RestaurantAudit.
14 Consider United States General Accounting Office, Humane Methods of Slaughter
Act: USDA Has Addressed Some Problems but Still FacesEnforcement Challenges (Jan
2004), available at <http://frwebgate.access.gpo.gov/cgi-bin/useftp.cgi?IPaddress=162
.140.64.88&filename=d04247.pdf&directory=/diskb/wais/data/gao> (last visited Apr 14,
2006) (hereinafter "GAO Reportl (analyzing HMSA procedures and protocol). See also
David J. Wolfson and Mariann Sullivan, Foxes in the Hen House: Animals, Agribusiness,
and the Law: A Modern American Fable, in Cass R. Sunstein and Martha C. Nussbaum,
eds, AnimalRights: CurrentDebatesand New Directions205, 208 (Oxford 2004) (arguing
that the HMSA is rarely enforced). Animals at unaudited plants continue to be subjected
to inhumane conditions. Grandin, 2004 RestaurantAnimal Welfare Report (cited in note
13).
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expose the "moral schizophrenia,""5 the disconnect between the
ideal and actual treatment of animals, that characterizes the
law's approach to animal life.
This Comment attempts to explain the HMSA's ambiguous
approach to animal life. Scholars have presented competing
arguments to explain the intrinsic conflict of animal law.16 This
Comment, however, approaches the debate from a different
perspective through its use of Giorgio Agamben's theoretical
framework: the "anthropological machine." 7 In his survey of
Western philosophy from Aristotle to Heidegger, Agamben
contends that the anthropological machine manufactures the
distinction between man and animal in contemporary society.' 8
Even though the construct was originally formulated to analyze
man, 9 it can be applied more broadly to examine animals and
animal life because they are reproduced through the identical
theoretical process.2"
This Comment concludes that Agamben's theory, while
useful, cannot completely explain the contradictions of the
HMSA and its implementation. For example, the very existence
of a humane slaughter law problematizes the anthropological
machine as a theory. The HMSA and its general concern for
animal welfare directly challenge the idea that the
anthropological machine generates an absolute distinction and
inequality between man and animal. If animal and man were
completely separate categories, animal welfare legislation and a
comprehensive regulatory regime to enforce it would not exist in
the United States. The inadequacy of Agamben's theory,
however, does not entirely eliminate the relevance of the
anthropological
machine
as
an
analytical tool.
The
15 Gary L. Francione, Animals-Property or Persons in Sunstein and Nussbaum,
eds, Animal Rights at 108 (cited in note 14).
16 See id at 116 (contending that animals' property status explains the law's
inconsistent approach to animal life); Martha C. Nussbaum, Beyond "Compassion and
Humanity". Justice for Nonhuman Animals, in Sunstein and Nussbaum, eds, Animal
Rights: Current Debates and New Directions 299, 313-17 (cited in note 14) (using a
capabilities approach to define animal rights); Peter Singer, Animal Liberation (New
York Review 2d ed 1990) (applying an utilitarian approach to contend that animals have
an equal right not to suffer); Tom Regan, The Case for Animal Rights (California 1983)
(relying on a rights-based approach to argue that animals, as moral agents of the
community, have intrinsic values that must be respected).
17 Giorgio Agamben, The Open: Man and Animal 37 (Stanford 2004) (Kevin Attell,
trans).
18 Id.

19 Id at 16.
20 Id at 37.
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anthropological
machine
accurately
predicts
certain
characteristics of the HMSA such as its irregular enforcement
and provisions undermining uniform humane slaughter. Based
on these observations from the HMSA, the Comment maintains
that the distinction between human and animal is more complex
than the anthropological machine actually predicts.
This Comment proceeds in three parts. Part I describes the
statutory and regulatory context and legislative history of the
HMSA. In Part II, Agamben's theoretical construct, the
anthropological machine, is fleshed out and examined. In Part
III, the HMSA is discussed in terms of the anthropological
machine to expose the construct's inability to fully explain the
HMSA and its enforcement. The section also discusses ways of
disassembling the anthropological machine through a more
comprehensive HMSA. In this way, the Comment contrasts the
merits and limitations of the anthropological machine as a
theory to analyze animal life in contemporary society.

I.

THE HMSA IN THEORY AND PRACTICE

The HMSA mandates the humane slaughter of animals in
the United States. This section uncovers the disconnect between
HMSA policy and practice. To this end, subsection A summarizes
the HMSA's provisions while subsections B and C analyze the
legislative history and enforcement regime respectively.
A. HMSA Legislation and Regulatory Framework
According to section 1901 of the HMSA, "[i]t is ...declared
to be the policy of the United States that the slaughtering of
livestock... shall be carried out only by humane methods." The
HMSA specifically authorizes two methods of humane slaughter
in federally-inspected plants. First, animals must be "rendered
insensible to pain by a single blow or gunshot or an electrical,
chemical or other means that is rapid and effective, before being
shackled, hoisted, thrown, cast, or cut."2 1 Numerous regulations
provide instructions on how animals should be desensitized
before slaughter under this section.2 2 For instance, when
employing an electrical current before slaughter, a handler must
make certain the "stunned animal shall remain in a state of
7 USC § 1902(a).
9 CFR § 313.5 (chemical; carbon dioxide); 9 CFR § 313.15 (2005) (mechanical;
captive bolt); 9 CFR § 313.16 (2005) (mechanical; gunshot); 9 CFR 313.30 (2005)
(electrical; stunning or slaughtering with electric current).
21

22
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surgical anesthesia through shackling, sticking, and bleeding."23
To meet this standard, handlers must consider "[s]uitable
timing, voltage and current control devices . . . to ensure that
each animal receives the necessary electrical charge."2" Second,
animals can be humanely slaughtered:
in accordance with the ritual requirements of the Jewish
faith or any other religious faith that prescribes a method
of slaughter whereby the animal suffers loss of
consciousness by anemia of the brain caused by the
simultaneous and instantaneous severance of the carotid
arteries with a sharp instrument
and handling in
2 5
slaughtering.
such
with
connection
This provision permits kosher and halal practices to continue in
the United States because it considers these religious traditions
humane for HMSA purposes.
The HMSA also forbids the inhumane "handling of livestock
in connection with slaughter."2 6 Accordingly, the pens where
animals are held before handling and the ramps used to
transport animals in a facility must be well kept to minimize
injury.27 Furthermore, driving livestock to the slaughtering
facilities and areas must be "done with a minimum of excitement
and discomfort to the animals,"2" and electrical prods must be
used sparingly.29 Disabled and non-ambulatory livestock must be
afforded special treatment as well.3 °
Federal Safety and Inspection Service ("FSIS") inspectors
are responsible for monitoring HMSA compliance and are
stationed throughout plants to fulfill this role. 1 Their
responsibility is to verify that the handling of livestock,32
23 9 CFR § 313.30(b).

Id at § 313.30(b)(3).
7 USC § 1902(b).
26 Id at § 1901.
27 9 CFR § 313.1(a) (2005).
25 Id at § 313.2(a).
29 Id at § 313.2(b).
30 Id at § 313.2(d)(1)-(3).
31 GAO Report at 13 (cited in note 14).
32 See United States Department of Agriculture, Food Safety and Inspection Service,
24
25

Humane Handlingof DisabledLivestock, FSIS Directive 6900.1, Rev 1 4-7 (Nov 2, 1998)
(hereinafter "FSIS Directive 6900.1, Rev 1"), available at <http://www.fsis.usda.gov/
OPPDE/rdad/FSISDirectives/6900.lRevl.htm> (last visited Apr 14, 2006) (explaining
FSIS inspector responsibilities under the HMSA). See also Food Safety and Inspection
Service, USDA, Humane Handling and Slaughter of Livestock, FSIS Directive 6900.2,
Rev 1 2-5 (Nov 25, 2003) (hereinafter "FSIS Directive 6900.2, Rev 1"), available at
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slaughter,33 and ritual slaughter34 meet certain basic criteria.
When regulatory violations occur, FSIS inspectors record
noncompliance and any relevant background information on the
Electronic Animal Disposition Reporting System.35 Inspectors
can later apply a "U.S. Rejected" tag to facility violations,36
improper handling,37 and unsuitable stunning" if the
establishment does nothing to address the problem after the
inspector first calls the violation to its attention.39 Such a
regulatory action halts production at the plant until the facility
assures the inspector that the problem has been resolved.4 ° Upon
detecting a trend of noncompliance, 4 ' FSIS district managers
may completely suspend plant operations.42 An inspector may
even stop plant operations when a single "egregious" violation
occurs. 3 Civil or criminal penalties can be imposed for HMSA
violations."
A number of conflicting provisions and themes complicate
the legislative and regulatory framework above. First, the policy
calling for humane slaughter is rooted in more than a concern for
animals. In addition to preventing "needless suffering," humane
slaughter:
<http://www.fsis.usda.gov/OPPDE/rdad/FSISDirectives/6900.2Revl.pdf> (last visited Apr
14, 2006) (providing further guidance for FSIS inspectors when performing their HMSA
duties).
33 FSIS Directive 6900.2, Rev 1 at 4-7 (cited in note 32). An inspector should ask:
"During stunning operations, is the establishment consistently rendering animals
unconscious with a single application of the stunning methodology?" Id at 6.
14

Id at 7-8.

35 Food Safety and Inspection Service, USDA, FSIS Notice 11-04 (Jan 29, 2004)

(hereinafter "FSIS Notice 11-04"), available at <http://www.fsis.usda.gov/OPPDE/
rdad/FSISNotices/11-04.htm> (last visited Apr 14, 2006). This FSIS Notice replaced the
earlier use of FSIS paper forms. Id.
36 9 CFR § 313.50(a)(2005).
31 9 CFR § 313.50(b).
18 9 CFR § 313.50(c).
39 FSIS Directive 6900.2, Rev 1 at 8 (cited in note 32). See also 9 CFR § 500.2(a)(4)
(2005) (describing the procedures for a regulatory action under the HMSA).
40 FSIS Directive 6900.2, Rev 1 at 8 (cited in note 32).
41 A trend is established when a series of noncompliance records can be linked to the
same cause. FSIS Directive 6900.2, Rev 1 at 9-10 (cited in note 32); Food Safety and
Inspection Service, USDA, FSIS Notice 12-05 § 5 (Feb 18, 2005), available at
<http://www.fsis.usda.gov/Regulations-&_Policies/Notice_12-05/index.asp>
(last visited
Jan 12, 2004) (hereinafter "FSIS Notice 12-05").
42 FSIS Directive 6900.2, Rev 1 at 9-10 (cited in note 32); 9 CFR § 500.3(b).
43 FSIS Directive 6900.2, Rev 1 at 10 (cited in note 32). Egregious violations, among
other things, are: "making cuts on or skinning conscious animals," "running equipment
over animals," and "stunning of animals and then allowing them to regain
consciousness." FSIS Notice 12-05 at § 6 (cited in note 41).
44 7 USC § 1907(c).
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results in safer and better working conditions for persons
engaged in the slaughtering industry; brings about
improvement of products and economies in slaughtering
operations; and produces other benefits for producers,
processors, and consumers which tend to expedite an
orderly flow of livestock and livestock products in
interstate and foreign commerce.45
These added justifications indicate that animal welfare is not the
HMSA's exclusive concern.
Specific provisions of the HMSA, such as the authorization
of ritual slaughter,4 6 manifest the tension between the law's
stated goals of promoting humane slaughter and protecting
human interests. It is a gap in the HMSA that allows animals to
be slaughtered before they are effectively desensitized. A
challenge to the provision-the only recorded case involving the
HMSA-failed.4 7 While the practice of religion in the United
States is a complicated issue and beyond the scope of this
Comment, the HMSA's validation of halal and kosher practices
appears to elevate human ritual over humane animal treatment.
In addition, the HMSA fails to advance a uniform goal of
humane slaughter because it exempts a large number of animals
from general inspection requirements. Plants that do not
produce meat for interstate commerce do not have to meet
HMSA criteria.4" State laws similar to the HMSA exist,49 but
there is evidence that they are not consistently enforced."0
Furthermore, humane slaughter requirements are inapplicable
to animals such as poultry and bison 5 that the HMSA and the
FM]A do not cover. Although there is federal legislation that

45 Id at § 1901.
46 Id at § 1902(b).
47 Jones vButz, 374 F Supp 1284 (S D NY 1974), aft'd, 419 US 806 (1974). Plaintiffs

argued that section 1902(b) directly violated the HMSA and was impermissible under the
First Amendment. The district court rejected both arguments. First, it maintained that
section 1902(b) could not be interpreted as an exception to humane treatment because
Congress deemed certain forms of ritual slaughter humane. Id at 1291. Second, the court
did not believe that section 1902(b) sanctioned or favored any religion that would render
it impermissible under the First Amendment. Id at 1291-93.
48 See 21 USC § 602.
49 See, for example, Mich Comp Laws Serv § 287.551-556 (2005) (outlining humane
slaughter of livestock).
50 David J. Wolfson, Beyond the Law: Agribusiness and the Systemic Abuse of
Animals Raisedfor Foodor FoodProduction,2 Animal L 123, 131-39 (1996).
51 See United States v Articles of Good... Buffalo Jerky, 456 F Supp 207, 210 (D
Neb 1.978) (concluding that the FMIA does not apply to bison).
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protects poultry, 52 it does not mandate that poultry be
slaughtered humanely."
Other exemptions in the inspection regime prevent the law
from ensuring humane slaughter of all animals at all times.
Meat produced "by any person of animals of his own raising...
exclusively for use by him and members of his household and his
nonpaying guests and employees" is exempt from inspection.54
"Custom slaughter" and "custom preparation" for personal,
household, employee, and guest use are similarly not subject to
HMSA and FMIA inspection requirements.5 5 Meat "not intended
for use as human food" is not examined for legislative and
regulatory compliance either.56 As a result, animals can be
handled and slaughtered inhumanely without the specter of
inspection and enforcement in these three areas.
On its face, the HMSA and attendant federal laws and
regulations sustain a strong policy and robust framework for the
humane treatment of livestock animals. A deeper analysis,
however, reveals that exceptions and exemptions cut back on the
reach of the legislation and undermine the achievement of an
effective humane slaughter law.
B. Legislative History
Many of the above themes and conflicts appear in the
legislative history. The HMSA hearings provide a background in
which the implicit tension between animal and human interests
can be better evaluated.
A genuine and mounting concern for animal rights was
evident when the HMSA was first enacted. In his opening
statement before the Committee on Agriculture and Forestry in
the United States Senate, Senator Hubert Humphrey exclaimed:
"I do not want to see any unnecessary cruelty inflicted upon
52 The Poultry Products Inspection Act, 21 USC §§ 451-72 (2000).
53 There is evidence that treatment at poultry plants is less humane than similar
practices at livestock plants. Grandin, 2004 RestaurantAudit at tables 18-20 (cited in
note 13). However, there seems to be a movement in favor of the humane slaughter of
poultry. Department of Agriculture, Food Safety and Inspection Service, Treatment of
Live Poultry Before Slaughter, 70 Fed Reg 56624, 56624-25 (2005); Wayne Pacelle,
Introduction: Law and Public Policy: Future Directions for the Animal Protection
Movement, 11 Animal L 1, 4 (2005).
54 21 USC § 623.
55 Id.
56 21 USC § 641. The Court of Appeals for the Fifth Circuit held that the FMIA does
not apply to products intended to be used in dog food. Meddin Bros Packing Co v United
States,417 F2d 17, 20 (5th Cir 1969).
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animals anywhere in the meatpacking or slaughtering process. I
think most of the American people feel that way."57 Senator
Richard L. Neuberger expressed similar indignation at the
mistreatment of livestock in the United States, stating that
"[t]oday the national conscience is asking why we subject our
animal friends to such cruel and inhumane treatment. These
animals are not only our friends, but the foundation of our
abundant agricultural economy."5 8 Public support for the HMSA
was also widespread. For example, one concerned citizen at the
hearing affirmed, "Members of Congress have invariably told me
that they have received a larger volume of mail demanding
humane slaughter legislation than they have on any other
subject. All over the country leading newspapers, reflecting the
climate of public opinion, support these demands with force and
eloquence."59 The Senate Committee correspondingly recognized
that public approval was crucial and explained that inhumane
treatment is "contrary to the public interest and causes needless
suffering and has an adverse effect upon the public acceptance of
livestock slaughter." ° The policy against inhumane slaughter
appears to have been a manifestation of public support for
animal welfare in the United States.
Political and public approval for the HMSA was strong in
subsequent years. When Congress considered passing the
Humane Methods of Slaughter Act of 1978,61 Senator Bob Dole
stated: "It seems to me there isn't much doubt about the
legislation. This is legislation whose time has come."62 John
Hosum, a concerned vegetarian who supported the law, believed
that the legislation was a "worthwhile step towards raising the
consciousness of the American public to recognizing the right of
57 Humane Slaughter of Livestock, Hearings on SR 1213, SR 1497 before the
Committee on Agriculture and Forestry, 85th Cong, 2d Sess 11 (1958) (statement of
Senator Humphrey).
5 Id at 19.
59 Id at 68-69 (statement of Mrs. Madeleine Bemelmans, President, Society for
Animal Protection Legislation). See also Humane Methods of Livestock Slaughter Act of
1958, HR Rep No 85-706, 85th Cong, 1st Sess 2 (1958) ("Demand for the legislation has
come not only from humane societies and organizations as such but from many other
organizations, individuals, societies, and similar groups.").
60 Humane Methods of Livestock Slaughter Act of 1958, S Rep No 85-1724, 85th
Cong, 2d Sess (1958), reprinted in 1958 USCCAN 3932, 3932.
61 Pub L 95-445, § 1, 92 Stat 1069 (1978) (expanding the reach of the 1958 legislation
to include all federally-inspected plants).
62 Humane Methods of Livestock Slaughter, Hearing on SR 3092 before the
Subcommittee on Agricultural Research and General Legislation of the Committee on
Agriculture, Nutrition, and Forestry, 95th Cong, 2d Sess 1 (1978) (statement of Senator
Dole).
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non-human animals to be free of unnecessary pain, suffering,
63
and destruction."
Despite this history, animal welfare was not the legislation's
sole inspiration. Economic benefits, in particular, were cited
repeatedly to justify the HMSA. Humane slaughter was thought
to reduce the amount of bruising in animals and produce a finer
grade of meat, thereby reducing waste.6 4 Some in favor of the

legislation believed that the law would increase profits because

"good public relations" would encourage people to eat more
meat.65 Others, such as Senator A.S. Mike Monroney, considered

inhumane slaughter to be too brutal for handlers.66 These
distinctly human considerations were evidently important in
further justifying animal welfare legislation.
There were even doubts that the humane methods outlined
in the legislation were the most effective. C.H. Eshbaugh, a
consultant for the American Meat Institute, conceded that the

63 Id at 50. Emily F. Gleockler stated that "[i]n short, this act will benefit everybody
and harm nobody, is approved by virtually everyone, and opposed by virtually no one, and
then only because of ignorance or misunderstanding of its provisions." Humane Methods
Slaughter Act of 1978, Hearing on HR 1464 before the Committee on Agriculture, 95th
Cong, 2d Sess 35 (1978) (statement of Emily F. Gleockler, Executive Secretary, Humane
Information Services, Inc.). Renewed interest in the legislation presently exists. Food
Safety and Inspection Service, USDA, Humane Handling and Slaughter Requirements
and the Merits of a Systematic Approach to Meet Such Requirements, 69 Fed Reg 54625
(2004) ("FSIS is issuing this notice because there has been considerable congressional and
public interest about the humane treatment of animals.").
64 Hearings on SR 1213, SR 1497, and HR 8308 at 30 (statement of Fred Myers,
Executive Director, Humane Society of the United States) (cited in note 57) ("The
inhumane methods of slaughter that have been described are, beside being cruel, a
burden on the national economy. These archaic methods cause an immense waste of
meat, which inevitably tends to depress prices paid to farmers for livestock and to raise
prices paid for meat by housewives."); Letter from Elliott L. Richard, Acting Secretary of
Agriculture, to Allen J. Ellender, Chairman of the Committee on Agriculture and
Forestry (Apr 23, 1958), 1958 USCCAN at 3941 (cited in note 60). See also Hearing on SR
3092 at 20-29 (excerpt from Livestock Safety is a $61,000,000 Word, issued by Livestock
Conservation, Inc) (cited in note 62) ("LCI's latest estimates indicate a potential annual
savings from bruise and transit deaths and cripples of $46,000,000 bruise damage;
$15,000,000 transit losses."); Hearing on HR 1464 at 45 (cited in note 63) (statement of
Tom Garrett, Representative, National Association for Humane Legislation) ("The
general consuming public would benefit by having available higher quality meat. Studies
have shown that meat from animals stressed by rough handling during transportation
and slaughter yield meat of inferior quality.").
65 Hearings on SR 1213, SR 1497, and HR 8308 at 63 (cited in note 57) (statement of
Mr. Rutherford T. Phillips, Executive Director, American Humane Association) ("I think
humane slaughter will be profitable to the packers in the long run, because kindness is
good public relations, and because it is good business.").
66 Id at 56 (statement of Senator Monroney) ("I was impressed with Mr. Myers'
statement, that it is not only cruel to animals but it is cruel to the men who must wield
the sledge hammer on the heads of the meat animals or string up and scald the hogs
while they are still alive.") (emphasis added).
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methods used may not be effective.6 7 The chairman of the
committee examining the Humane Methods of Livestock
Slaughter of 1958 believed that more than one blow to an animal
to render it insensible could still be considered humane. "I
presume," he declared, "that would be considered humane, would
it not, if you miss only 4 or 5 out of 100? You certainly couldn't be
perfect."6 8 Although there were perhaps more efficient methods
available or capable of being developed, these techniques were
deemed good enough for the purposes of the HMSA.
Thus, while the HMSA derives much of its strength from the
public's and politicians' interest in treating animals humanely,
other factors, such as economic interests and practical
considerations of the availability of slaughter techniques,
contributed to the law's current incarnation. The legislative
history confirms that the HMSA operates both as a guarantee of
humane slaughter for animals and a regulatory device that
benefits industry and commerce.
C. Enforcement
The federal government has a comprehensive meat
inspection system in place. 44.861 billion pounds of meat were
inspected in 2004,69 representing 98.48 percent of the total red
meat produced in the United States. 70 Enforcement statistics
from such an extensive examination of the country's meat supply
provides a way of studying how seriously the policy of humane
slaughter is practiced. A recent report from the General
Accounting Office ("GAO") suggests that the low number of
HMSA violations disguises a general trend of noncompliance in
slaughterhouses across the United States.

67 Id at 135 (statement by Mr. C.H. Eshbaugh, Consultant, American Meat Institute)
("In the work done to date in the stunning of animals in both plant operations and in test
work, it has not been possible to stun all animals with one blow, whether penetrating or
nonpenetrating tools are used."); Letter from True D. Morse, Acting Secretary of
Agriculture, to Allen J. Ellender, Chairman of the Committee on Agriculture and
Forestry (Apr 23, 1958), 1958 USCCAN at 3936 (cited in note 60).
68 Hearings on SR 1213, SR 1497, and HR 8308 at 137 (statement of Senator
Ellender) (cited in note 57).
69 2004 Summary at 2 (cited in note 1).
79 Id.
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Few HMSA regulatory actions were recorded in 2004"' and
recent quarters. Of the 379 "noncompliance incidents" recorded
in 2002, most involved facility violations and not "actual
inhumane treatment of the animals."73 According to the Report to
Congress, "these numbers indicate that the FSIS actions to
prevent inhumane violations are working, as only one half of one
percent of all compliance procedures performed indicate the
occurrence of humane handling violations."74 More generally,
these statistics verify that federally-inspected slaughterhouses
comply with HMSA requirements. Private audits of plants that
supply meat for fast-food chains post similarly low numbers. 5 In
view of these statistics, Temple Grandin, an animal behaviorist,
concluded that plants "are maintaining the excellent standards
7

they had since auditing started in

1999."1

The GAO Report casts doubt on the accuracy of the above
numbers for four primary reasons. First, the GAO could not
7
locate all the noncompliance notes in its review of the FSIS.
The lack of organization suggests the FSIS itself may have a
limited capacity to accurately record violations. Second, based on
interviews with District Veterinary Medical Specialists, the GAO
believed that violations may be underreported because inspectors
did not understand the regulatory requirements or did not
believe that the violation warranted documentation because it
was minor or could not be easily fixed.7 8 Third, and in contrast to
their understood duties under the FMIA, inspectors did not
79
believe that HMSA compliance demanded constant monitoring.
This may indicate that FSIS inspectors are more focused on
71

Food Safety and Inspection Service, USDA, Quarterly Enforcement Report:

January1, 2004 through March 31, 2004 17-49, available at <httpJ/www.fsis.usda.gov
/PDF/QERQ2FY2004.pdf> (last visited Apr 14, 2006); Food Safety and Inspection
Service, USDA, QuarterlyEnforcement Report: April 1, 2004 through June 30, 2004 1744, available at <http://www.fsis.usda.gov/PDF/QERQ3_FY2004.pdf> (last visited Apr
14, 2006); Food Safety and Inspection Service, USDA, Quarterly Enforcement Report:
July 1, 2004 through September 30, 2004 17-43, available at <http://www.fsis.usda.gov
/PDF/QERQ4FY2004.pdf> (last visited Apr 14, 2006); Food Safety and Inspection
Service, USDA, Quarterly Enforcement Report: October 1, 2004 through December 31,
2004 18-41, available at <http'//www.fsis.usda.gov/PDF/QERQl-FY2005.pdf> (last
visited Apr 14, 2006).
72 See note 13.
73 Report to Congress(cited in note 13).
74 Id.

75 See note 13.
76 2003 RestaurantAudit(cited in note 13).
77 GAO Report at 17 (cited in note 14).
78 Id.
79 Id at 12, 18.
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health risks from meat than on potential inhumane slaughter
violations. Fourth, the narrative documentation of the violations
was inconsistent and made analysis of true abuse difficult to
detect.8 0 Irregular recording may further depress the actual
number of violations because there is no prevailing standard
against which potential violations can be compared across cases.
In addition to these observations, the sheer number of
animals slaughtered in the United States may make monitoring
for inhumane slaughter an almost impossible task when the
clear focus of the meat industry is on quick, efficient, and
maximum slaughter. In 2004, more than 32 million cattle alone
were slaughtered in the United States." Federal inspectors are
likely unable to effectively monitor all of these cattle for humane
treatment, especially when they must inspect other livestock in
conjunction with their other regulatory responsibilities. These
reasons may explain why the GAO found 675 violations from
January 2001 to March 2003 in its re-examination of FSIS
records while the FSIS only detected 553 in the same period. 2
Moreover, and unlike the Report to Congress, the GAO Report
found that most of these violations involved ineffective stunning
of livestock. 3
Unreliable and erratic enforcement also calls the official
numbers into question. According to the GAO, inspectors do not
adequately use "U.S. Rejected" tags even in instances that would
normally require them to temporarily suspend operations. 4
Similarly, district managers are not taking the necessary steps
to shut plants down when serious and sustained violations
occur.8 5 These oversights decrease the number of enforcement
actions and, thereby, overstate the rate of industry compliance.
In addition, it is important to recall that FSIS's Quarterly
Enforcement Reports only log enforcement actions and not
individual violations. Without such data, it is difficult to
construct a precise picture of HMSA practice and compliance and
the number of individual infractions that take place daily in
slaughterhouses across the United States.

82

at 18.
2004 Summary at 15 (cited in note 1).
Id at 20.

83

Id at 21.

84

GAO Report at 23 (cited in note 14).

80 Id
81

85 Id

at 24-25.

516

THE UNIVERSITY OF CHICAGOLEGAL FORUM

[2006:

Private audits of plants also reveal that HMSA compliance
is incomplete. 8 Although most practices in the plants were
deemed acceptable, a sizeable minority of plants exhibited poor
practices, particularly in the use of electronic stunners to
desensitize pigs." Grandin also shows that unaudited plants
fared worse than their audited counterparts. 8 This observation
implies that plants do not ordinarily comply with the HMSA to
the same degree when inspectors are not on-site.
Like its legislative and regulatory facets, HMSA
enforcement is plagued by inconsistencies. The low number of
regulatory actions conceals that the HMSA may be underenforced and, in certain cases, not enforced. The failure to fully
implement the legislation appears to be part of a general
nonenforcement trend in federal animal legislation.89 After
exposing the inconsistency between the HMSA's provisions and
their practical application, the Comment attempts to explain
why this is the case.
II. AGAMBEN AND THE ANTHROPOLOGICAL MACHINE
The conflict between ideal and actual treatment of animals
is pronounced in the HMSA. The legislation mandates humane
slaughter, but there are a number of legislative provisions and
regulatory shortcomings that seriously weaken the efficacy of the
HMSA as an important piece of animal legislation. This
overriding conflict requires some type of explanation. To this
end, the basic theory behind the anthropological machine is
examined and summarized in subsection A to provide a context
in which the HMSA can be better understood. Subsection B
distinguishes Agamben's anthropological machine from other

86 Major fast-food chains, such as McDonald's, periodically examine the
slaughterhouses that supply their meat for regulatory compliance. For a general overview
of the industry's efforts to enforce federal animal legislation, see Stephanie J. Engelsman,
"World Leader"-At What Price?A Look at Lagging American Animal Protection Laws,
22 Pace Envtl L Rev 329, 365-67 (2005) ("Surprisingly, in certain areas of animal use, it
is the industry giants leading the way with improved animal welfare and handling
standards.").
87 2003 RestaurantAudit(citedin note 13).
88 2004 RestaurantAudit (cited in note 13) ("Plants for all species that have both an
internal welfare auditing system and audits from customers perform better than
unaudited plants.").
89 See Katharine M. Swanson, Comment, Carte Blanche for Cruelty: The NonEnforcement of the Animal Welfare Act, 35 U Mich J L Reform 937, 943-62 (2002)
(chronicling the lack of enforcement of the Animal Welfare Act, especially in laboratory
research settings).
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theories in hopes of defending it as an appropriate framework in
which animal life and legislation can be studied.
A. Agamben's Anthropological Machine
One method of analyzing the inconsistencies of the HMSA is
through Agamben's "anthropological machine" 9 -the theoretical
mechanism that manufactures the difference between man and
animal. The contemporary anthropological machine is a
combination of two variants. The first is the "ancient"
anthropological machine that recreates the difference between
man and animal through the process of inclusion. It aggregates
human characteristics in a living being to create man.9' The
second or "modern" anthropological machine operates in the
reverse by reproducing the distinction through a process of
exclusion.92 It isolates and segregates animal elements from a
living being to invent man.93 The anthropological machine also
creates "bare life" 9 4 -an indeterminate category that is neither
human nor animal-in the same process.
As evidence of the "anthropological machine" in Western
philosophy, Agamben relies on Martin Heidegger's concept of
"the open."9 5 The open is the intersection between truth and
potentiality where being and existence can be recognized and
revealed.96 Heidegger contended that animals cannot enter the
open because they do not meaningfully interact with their
environment. Their world is rooted in instinct9 7 or "captivation."9"
Heidegger believed, however, that men can suspend their
captivation because they are capable of conscious self-reflection.9 9
90 Agamben

borrows the term "anthropological" for the term "anthropological

machine" from Furio Jesi. Agamben, The Open at 26 (cited in note 17).
9' Id at 37.
92 Id.
93 Id.
94 Agamben, The Open at 37-38 (cited in note 17). For a more extensive discussion of
"bare life" and its subjection to sovereign power, see Giorgio Agamben, Homo Sacer:
Sovereign Power and Bare Life 182 (Stanford 1998) (Daniel Heller-Roazen, trans).
95 Agamben, The Open at 55 (cited in note 17). Agamben borrows the concept of the
'open" from Martin Heidegger to signify where a being forms his world through conscious
and recognized relationships with others and objects.
96 Id at 57-58.
9' Id at 54-59.
98 Agamben, The Open at 52 (cited in note 17). Agamben borrows the term
"captivation" from Heidegger to describe "[t]he mode of being proper to the animal, which
defines its relation with the disinhibitor." Id.
99 According to Heidegger, man comes closest to approximating animal captivation
when he experiences "profound boredom." Id at 65.
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This distinctly human ability, therefore, allows them to recognize
their existence and connection to other beings and objects.' 00
Agamben summarizes Heidegger's philosophy by noting:
Being, world, and the open are not, however, something
other with respect to animal environment and life: they
are nothing but the interruption and capture of the living
being's relationship with its disinhibitor. The open is
nothing but a grasping of the animal not-open. Man
suspends his animality and, in this way, opens a "free and
empty" zone in which life is captured and a-bandonned
{ab-bandonatal in a zone of exception.''
In discussing the basic tenets of the open, Agamben
demonstrates that Heidegger relied on the very animal-human
division that the anthropological machine has propagated over
time. For Agamben, an uncritical acceptance of the distinction is
a weakness in Heidegger's theory because it unnecessarily limits
ontology from the outset.
The division between man and animal has repercussions
outside of philosophy as well.
Agamben asserts that the
10 2
"decisive political conflict, which governs every other conflict"
in contemporary society is the division between man and animal
that the anthropological machine creates. Since the partition
takes places within man, 1°3 the anthropological machine decides
between the constituent humanity and animality of a human
being. To illustrate the anthropological machine's impact,
Agamben offers the Holocaust as one poignant example in which
one class of human beings, in that case Jews, was killed through
an effective process of dehumanization by the Nazi regime
during the Second World War.
To resolve the tension and avoid the above consequences,
Agamben proposes a new ontology to supplant the rigid mananimal dichotomy. He finds the answer in Walter Benjamin's
"dialectic of the standstill"-a theoretical space between the two
categories.' 4 Agamben maintains that life can be reformulated
in this interval so that the difference between human and

100

Id at 68.

101 Id at 79.
102

Agamben, The Open at 80 (cited in note 17).

103 Id at 79 ("Anthropogenesis is what results from the caesura and articulation

between human and animal. This caesura passes first of all within man.").
104 Id at 83.
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animal, so characteristic of Heidegger's
eliminated.' ° Agamben writes in this respect:

open,

can

be

To render inoperative the machine that governs our
conception of man will therefore mean no longer to seek
new-more effective or more authentic-articulations, but
rather to show the central emptiness, the hiatus thatwithin man-separates man and animal, and to risk
ourselves in this emptiness: the suspension of the
suspension, Shabbat of both animal and man." 6
In other words, he completely rejects categories such as
"man" and "animal" and advocates a focus on "being" more
broadly defined to stop the anthropological machine.
In brief, the anthropological machine generates the
difference between man and animal in contemporary society.
Agamben believes that the distinction and its costs can be
avoided once the categorization of animal and human life is
eliminated.
B. The Relevance of the Anthropological Machine
Although Agamben's theory was not originally formulated to
analyze the state of animal life in contemporary society, the
anthropological machine can inform any analysis of animal life
and rights due to its innovative approach to the man-animal
conflict.
In The Open, Agamben posits that the anthropological
machine generates a false dichotomy between man and animal.
Unlike most theorists, °7 therefore, Agamben develops a
theoretical mechanism by which the division between both
groups is engineered. Gary Francione also tries to explain the
enduring division between man and animal, but does so by
focusing on animals' status as property. 8° Although his analysis
may isolate one facet of the unjust treatment of animal life, the
categorization of animals as property may be a product, not
0 Id at 91-92. It is not clear if this in-between life is "bare life" because Agamben
refrains from labeling it as such.
106 Agamben, The Open at 92 (cited in note 17).
107 Consider Nussbaum, Beyond "Compassionand Humanity" at 313-17 (cited in note

16) (outlining the capabilities approach as a means of making animals the "subjects of
political justice"); Singer, Animal Liberation (cited in note 16) (adapting the capabilities
approach to animals to promote distinct animal rights); Regan, The Case for Animal
Rights (cited in note 16) (developing a rights based view to defend animals on moral
grounds).
108 Francione, Animmals-PropertyorPersons?at108 (cited in note 15).
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necessarily the cause, of a theoretical discord in man's conception
of human and animal life. The anthropological machine
rationalizes why animals are classified as chattel in the first
instance, thereby providing a more fundamental examination of
the man-animal dichotomy than the property distinction offers.
Agamben's solution to the conflict merits equal attention
because it advocates a complete rejection of the rigid taxonomy of
human and animal. Both Tom Regan and Peter Singer rely on,
and thus unwittingly emphasize, the difference between man
and animal in their theories even if they both ultimately support
animal-human equality." 9 Martha Nussbaum, likewise, draws
upon a basic difference between man and animal. In an effort to
achieve justice for animals, she presumes and accepts the
distinction between the two groups that requires her to adapt
her human capabilities approach to animal life."' In contrast to
these other philosophers, Agamben transcends classification
because such an a priori distinction reinforces the perceived
superiority and inferiority of man and animal respectively.
Suspending the distinction may ultimately prove more fruitful
because it allows humans to conceive all forms of being more
broadly and on equal terms from the beginning.

III. THE ANTHROPOLOGICAL MACHINE AT THE ABATTOIR
Given the potential of the anthropological machine as a new
way of analyzing animal life and animal legislation, subsection A
proceeds to apply it to the observations and conclusions drawn in
Part I and highlights the limits of the construct in the process.
Subsection B, in turn, presents a means of challenging the
anthropological machine by proposing a number of changes to
the HMSA and its regulatory framework. Subsection C, critically
engages with, and ultimately vindicates, the value of
disassembling the anthropological machine on behalf of animals.

109Consider Singer, Animal Liberation (cited in note 16) ("There are obviously
important differences between humans and other animals, and these differences must
give rise to some differences in the rights that each have."); Regan, The Case for Animal
Rights (cited in note 16) (noting the characteristics of moral agents and moral patients).
110 See Nussbaum, Beyond "Compassionand Humanity"at 313-17 (cited in note 16)
(asking "whether we can actually use the human basis of the capabilities approach to
map out some basic political principles that will guide law and public policy in dealing
with animals").
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A. HMSA and the Anthropological Machine
The anthropological machine elucidates many of the HMSA's
inconsistencies and contradictions. First and foremost, it
rationalizes the slaughter, production, and consumption of meat
and excuses the deplorable treatment of animals.1 11 Once the
anthropological machine effectively decides that a being is an
animal, the rights that are normally associated with a human do
112
not apply and, as a consequence, do not need protection.
Accordingly, inhumane treatment and meat-eating are not
problems that require resolution or warrant public scrutiny and
action. The relatively low number of recorded violations and the
lack of litigation support this conclusion and highlight the
general apathy, indeed ignorance, that surrounds HMSA policy
and enforcement.
The overlap between human considerations and humane
slaughter can be further understood in terms of Agamben's
theory. As safety to workers, better meat quality, more efficient
production, and the comforting knowledge that meat was
humanely butchered justify the statute, the ways in which the
HMSA benefits animals seem secondary. This observation
suggests that animal legislation can only exist if it can be
predicated partly on human interests since animal privileges
seemingly owe their existence to their adaptability to serving
human ends." 3 Indeed, the entire HMSA rests on an
unquestioned assumption that humans can legitimately use
animals as long as their lives are taken humanely. Evidence of
this interdependency between human and animal interests is
also evident in that the HMSA is not enforced when one major
consideration-consumption by human beings-is absent.'14
11 But see Owain Jones, (Un)ethical Geographiesof Human-Non-Human Relations:
Encounters, Collectives and Spaces, in Chris Philo and Chris Wilbert, eds, Animal
Spaces, Beastly Places: New Geographies of Human-Animal Relations 268, 283-88
(Routledge 2000). It could be argued that slaughterhouses are liminal, foreign spaces that
society's moral values do not penetrate. Id at 286-88.
112 This argument resembles Singer's "speciesism" argument that contends that
humans continuously justify inferior treatment of animals because they are of a different
species. Singer, Animal Liberationat 213-48 (cited in note 16). Speciesism is "a prejudice
or attitude of bias in favor of the interests of one's own species and against those of
members of other species." Id at 6.
113 For a recent example of this approach, see Margit Livingston, Desecratingthe Ark:
Animal Abuse and the Law's Role in Prevention, 87 Iowa L Rev 1 (2001) (arguing for
improved animal anticruelty statutes to prevent adult criminal conduct given the link
between adolescent criminality and animal abuse).
114 See 21 USC § 641 ("Inspection shall not be provided under subchapter I of this
chapter at any establishment for the slaughter of cattle, sheep, swine, goats, horses,
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Similarly, the religious tradition exception, 115 and human
practice and custom inspection exemptions, 1 6 to otherwise
inhumane slaughter demonstrate that animal rights may never
exist outside the human parameters in which they normally
operate."17
Apart from the above insights, the anthropological machine
cannot explain all of the HMSA's features. The very existence of
the law and the policy of humane slaughter call into question the
neat man-animal distinction that the anthropological machine
purportedly generates. The legislative history sustains this
conclusion, verifying the political and public approval that
accompanied the ratification of the HMSA in 1958 and its
expansion in 1978. Advocacy for animal rights more broadly
speaking l ' further underlines the present vitality of this
support. In conjunction with other federal animal laws," 9 the
HMSA and its intricate regulatory scheme imply that society
recognizes that there is a need to protect animals. Despite the
anthropological machine, society recognizes that animals can
possibly access the open and that the difference between man
and animal is not intractable. Had society believed that animals
could not experience a world beyond instinct, a humane
slaughter law that minimizes "needless suffering" would not
have been necessary. 2 °

mules, or other equines, or the preparation of any carcasses or parts or products of such
animals, which are not intended for use as human food.").
115 7 USC § 1902(b).
116

21 USC § 623.

117

This is the general problem of the "legal welfarism" or utilitarian approach to

animal rights, which allows relatively insignificant human interests to trump animal
rights. Gary L. Francione, Animals, Property and Legal Welfarism: "Unnecessary"
Suffering and the 'Humane" Treatment of Animals, 46 Rutgers L Rev 721, 723 (1994).
Some theorists argue that human interests should prevail. Lawrence C, Becker, The
Priorityof Human Interests, in Harlan B. Miller and William H. Williams, eds, Ethics
andAnimals 225 (Humana 1983).
118 See People
for the Ethical
Treatment
of Animals,
available
at
<http://www.peta.org> (last visited Apr 14, 2006); the American Anti-Vivisection Society,
available at <http://www.aavs.org/home.html> (last visited Apr 14, 2006); Animal Legal
Defense Fund, available at <http://www.aldf.org> (last visited Apr 14, 2006). See also
Francione, Animals-Property or Persons? at 109 (cited in note 15) (citing various
statistics that verify public support for animal welfare).
119 See, for example, Animal Welfare Act, 7 USC §§ 2131-56 (2000) (regulating the
"transportation, sale, and handling of certain animals").
120 For a competing explanation of why slaughter must be humane, see Noalie Vialles,
Le Sang et La Chair: Les Abattoirs des Pays de l'Ardour 134 (Maison des sciences de
l'homme 1987) (arguing that humaneness at the slaughterhouse may be a function of
man's desire to legitimize the replacement of the traditional hunt with mechanical
slaughter).
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Agamben's anthropological machine also insufficiently
captures the complexity of animal life in contemporary society. It
ignores, for example, the overlap between animal and human
interests in section 1701 of the HMSA. The law and the
legislative history establish that grafting human considerations
onto the legislation were necessary to justify humane slaughter
as a federal policy. Furthermore, the anthropological machine
overlooks the hierarchy of animal life. Unlike other domesticated
animals, poultry is not protected under the HMSA. This
distinction may be a function of the poultry industry's ability to
influence federal legislation,1 21 but it may underlie a deeper
societal assumption that poultry do not deserve protection
because they resemble humans less than livestock. The
inhumane slaughter of wild or normally undomesticated animals
such as bison reveals that the perceived distance between man
and animal possibly determines how civilized the treatment will

be. 122
The HMSA's highly inconsistent approach to humane
slaughter and animal life demonstrates that the anthropological
machine does not operate in slaughterhouses entirely as
expected. Admittedly, actual HMSA practice partly confirms
Agamben's theory because the policy is not always enforced or is
otherwise seriously undermined by numerous exceptions and
exemptions. The anthropological machine's impact is also
apparent in the continuous slaughter of animals for human
consumption in abattoirs across the United States, which
provides the most vivid reminder of the enduring difference
between human and animal. Contrary to Agamben's theory,
however, contemporary society realizes that animals resemble
humans particularly in their ability to relate and sense the world
in which they live. Laws such as the HMSA are expressions of
this connection because they demand that animal life be taken
121For an overview of how the general lobbying power of agribusiness influences
animal legislation, see Wolfson and Sullivan, Foxes in the Hen House at 209-19 (2004)
(cited in note 14).
122The animal category could be further subdivided to explain why certain animals
are edible whereas others are not. The closer an animal resembles man, the more likely
the animal's life will be spared. For an exposition of this type of argument, see Dale
Petersen, To Eat the LaughingAnimal, in Peter Singer, ed, In Defense of Animals 154
(Blackwell 2006) (arguing, in part, that the great apes of West Africa should not be eaten
because they resemble humans). Recent bills in the House of Representatives and the
Senate that intend to prohibit the slaughter and consumption of horse meat in the United
States would provide an interesting context in which this difference could be explored.
See S 1915, 109th Cong, 1st Sess, in 151 Cong Rec S 11823 (Oct 25, 2005); HR 503, 109th
Cong, 1st Sess, in 151 Cong Rec H 285 (Feb 1, 2005).
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only through humane methods. The present study of the HMSA
illustrates, therefore, that Agamben's anthropological machine is
too simplistic to capture the highly conflicted and complex
nature of human and animal life.
Accordingly, the
anthropological machine as a theoretical framework must be
reworked to account for the realities of animal life and death in
contemporary society.
B. Dismantling the Anthropological Machine
While the anthropological machine does not operate exactly
as Agamben believes, its negative influence over the HMSA and
animal life more generally is evident. The enforcement statistics
show that possibly thousands of animals are not afforded a
humane end despite legislation that prohibits such conduct.
Possible means of addressing this problem will be addressed in
this subsection.
For Agamben, the key to disassembling the anthropological
machine is to eschew categories and explore and accept a life in
the "standstill" that is neither human nor animal. 2 3 Such a
strategy may be ineffective because an analysis of the HMSA
revealed that the dichotomy is not fixed and the animal category
is not discrete. Consequently, the space between the categories
that Agamben wishes to explore either may not exist or may not
be politically neutral. In response, this Comment proposes a
more active approach to dismantling the anthropological
machine that attempts to level the artificial man-animal
difference within the context of the HMSA.
Converting to vegetarianism or veganism'2 4 would be the
most effective way of dismantling the anthropological machine
because it would provide animals with an equal opportunity to be
less subject to human exploitation.'2 5 One overriding conflict of
animal life-raising animals only to slaughter them-could be
completely resolved in this way. This solution, however, may be
123
124

Agamben, The Open at 83 (cited in note 17).
Animal rights theorists have advocated for vegetarianism on other grounds. See

Regan, The Case for Animal Rights at 330 (cited in note 16) (arguing for an animal
rights-based obligation to vegetarianism); Singer, Animal Liberationat 159 (cited in note
16) (presenting a utilitarian argument for vegetarianism); Bart Gruzalski, The Case
Against Raising and I lling Animals for Food, in Harlan and Miller, eds, Ethics and
Animals 251 (cited in note 117) (arguing for vegetarianism on utilitarian grounds and
defending against utilitarian counterarguments).
125 See, for example, Singer, Animal Liberationat 161 (cited in note 16) ("Becoming a
vegetarian is a highly practical and effective step one can take toward ending both the
killing of nonhuman animals and the inflicting of suffering upon them.").
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both politically and practically unviable because it would impose
a significant change that large segments of the population would
reject.'26 Less extreme measures of opposing the anthropological
machine, therefore, should be evaluated that could possibly
narrow the space between human and animal.
Absent a complete conversion to vegetarianism, there needs
to be a focus on legislative change in a number of core areas to
defy the anthropological machine. One proposal in this regard
would be to rewrite section 1701 of the HMSA to exclude all
anthropocentric rationalizations so that animal welfare remains
the HMSA's sole purpose. Section 1702(b) may also need to be
modified to prescribe a method of ritual slaughter that is faithful
to the dictates of religious tradition and the policy of humane
slaughter. There may be an alternative means of slaughtering
livestock in religious traditions that would allow some form of
desensitization before the animal's carotid arteries are severed.
Furthermore, there should be an amendment to the HMSA or
FMIA that extends humane slaughter to all animals used in the
production of food. These animals would include, among others,
deer and buffalo. Similarly, the Poultry Products Inspection Act
could be changed to incorporate a humane 12 7 slaughter
requirement for poultry in federally-inspected plants.
Certain FMIA exemptions must also be repealed to further
collapse the distinction in the law's treatment of animal and
human. For instance, animals should be protected when used for
the manufacture of inedible products such as leather. Neither
the HMSA nor the FMIA currently imposes humane slaughter
requirements in that case. Such an omission is unjustifiable
because slaughtered animals experience pain regardless of their
intended use. Furthermore, slaughterhouses that produce meat
not designated for human consumption should be inspected.'28
Section 641 of the FMIA, which exempts such production from
federal inspection, should thus be retracted to ensure that
federal inspectors can enter such plants and implement federal
law. The custom and personal use exemptions'29 may be more
126 Singer recognizes that vegetarianism may come up against old attitudes, habits,
and beliefs that may be difficult to change. Id at 177-83.
127 Nicole Fox, Note and Comment, The Inadequate Protection of Animals Against

CruelAnimal HusbandryPracticesunder UnitedStates Law, 17 Whittier L Rev 145, 180
(1995).
128 Statistics on the number of plants that produce food not meant for human
consumption are not available. Furthermore, it is unclear if plants can produce human
and non-human food within the same facility.
129

21 USC § 623.
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difficult to change, especially if such products do not enter
interstate commerce. State humane slaughter and anti-cruelty
laws should therefore be expanded and enforced, and in some
cases, adopted.13 ° With these changes in place, a humane end
would no longer hinge on the meat's future use or mode of
production.
Increased enforcement of the HMSA and other federal
animal legislation can be achieved through more general means.
State anti-cruelty statutes supply one way of bolstering
enforcement when federal animal law could not be
constitutionally applied because meat does not travel 1 in
1 31 and state antitrust statutes 32
interstate commerce. Federal
may provide another solution because their enforcement could
weaken the vertical integration between processors and
producers that allows the industry to circumvent compliance.
. Given the characteristic inertia of legislative change, a focus
on the regulatory scheme may provide the most promising and
quickest method of bridging the gap between law and
enforcement and challenging the anthropological machine.
Grandin's RestaurantAudits suggested that unaudited plants or
plants that were not aware that they were being inspected did
not comply with the HMSA. 33 The regulatory scheme must
continue to inspect and, in some cases, increase the number of
federal plant inspections to incentivize compliance.
A number of corollary changes must occur before such
inspections become effective. The present number of federal
inspectors 3 must increase to provide the necessary manpower to
enforce the HMSA.' 3 5 If such an expansion cannot occur due to
130 There is mixed support for the use of state law to supplement gaps in federal
legislation and enforcement. See Colin Kreuziger, Dismemberingthe Meat Industry Piece
by Piece: The Value of Federalism to Farm Animals, 23 Law & Ineq J 363 (2005)
(suggesting that animal rights can be better enforced through state laws). But see
Wolfson and Sullivan, Foxes in the Hen House at 209-19 (cited in note 14) (arguing that
state laws may not be effective because industry has successfully lobbied for exceptions).
131 Note, Challenging Concentration of Control in the American Meat Industry, 117
Harv L Rev 2643 (2004) (arguing for the use of the Packers and Stockyards Act against
the meat industry to force compliance with federal laws and regulations)
132 Donna Mo, Comment, Unhappy Cows and Unfair Competition: Using Unfair
Competition Laws to FightFarm Animal Abuse, 52 UCLA L Rev 1313 (2005) (advocating
a more comprehensive use of state unfair competition laws to effect change in the meat
industry).
133 2004 RestaurantAudit (cited in note 13). See also note 88 and accompanying text.
134 As of 2002, there were 7600 inspectors at red meat and poultry plants. GAO

Report at 11 (cited in note 14). There were no available data on the present number of
FSIS inspectors.
135 Id at 27.
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financial constraints, an alternative would be to divide the FSIS
inspection workforce into two divisions: one group could
exclusively monitor HMSA compliance and the other group could
perform postmortem inspections to determine if the meat fulfills
health and sanitation criteria. In this way, at least a subset of
the FSIS inspection workforce could be dedicated to monitoring
possible HMSA violations and could develop a specialized
knowledge in the field that would allow them to better fulfill
their HMSA duties.
Education is also critical so that inspectors know how and
when to properly enforce the HMSA. The GAO Report revealed
that some FSIS personnel did not properly record violations
because they did not understand the regulations.136 Many of
these individuals did not even believe that constant monitoring
was necessary to guarantee HMSA compliance.137 The FSIS must
therefore take steps to better notify its employees about the
importance of the HMSA and their responsibilities and recordkeeping under the legislation. The FSIS has already taken great
strides in this direction with recent directives to better inform
personnel of their duties under the HMSA,"' the establishment
of an online interactive site that allows FSIS personnel to test
their knowledge of the HMSA and its requirements,139 and
improved monitoring systems for a number of specific
violations.' 40 The department should continue to redouble its

Id at 17.
Id at 12, 18.
138 Consider FSIS Directive 6900.1, Rev 1 (cited in note 32); FSIS Directive 6900.2,
Rev 1 (cited in note 32).
139 Food Safety and Inspection Service, USDA, Introduction and Use of the Humane
Interactive Knowledge Exchange (HIKE), available at <http://www.fsis.usda.gov
/FSISEmployees/HIKE-Introduction/index.asp> (last visited Apr 14, 2006).
140 See Food Safety and Inspection Service, USDA, Documentation of Humane
Handling Activities, FSIS Notice 12-05 (Feb 18, 2005), available at <http://www.fsis
.usda.gov/Regulations-&-Policies/Notice-12-05/index.asp> (last visited Apr 14, 2006)
("This notice ... provides information regarding inspection program personnel's response
to egregious humane handling noncompliances."). Workers must also log how much time
they devote to monitoring humane handling and slaughter activities. Id. See also Food
Safety and Inspection Service, USDA, Electronic Animal Disposition Report System
(eADRS) and Information for the NationalAgriculturalStatistics Serice (NASS), FSIS
Notice 03-05 (Jan 12, 2005), available at <http://www.fsis.usda.gov/Regulations&_Policies/Notice_03-05/index.asp> (last visited Apr 14, 2006) (providing eADRS
procedures for inspection program personnel to prevent the receipt of duplicate or
inconsistent data). These improved monitoring systems may be in response to
recommendations from the GAO. See GAO Report at 29-30 (cited in 14) (listing six
recommendations to the Secretary of Agriculture "to further strengthen the agency's
oversight of humane handling and slaughter methods at federally inspected facilities").
136

137
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efforts in these areas so that HMSA implementation is more
consistent.
Maximum slaughter rates at plants should be reduced so
that inspectors have the opportunity to perform thorough
investigations. The number of animals slaughtered and the
speed in which it is performed in the United States make it
impossible for FSIS personnel to check for HMSA and possible
health violations associated with the production of such meat.
Therefore, the maximum slaughter rates 141 must be decreased so
as to allow inspectors ample time to discharge their HMSA
duties. A limit on total meat production in the United States
would similarly allow FSIS personnel to carry out their duties
more effectively by reducing the number of livestock that would
need to be checked.
Finally, the Secretary of Agriculture must bring research
and development of humane slaughter practices up to date
pursuant to his section 1904 powers. There is no indication that
humane methods of slaughter or handling have been
significantly improved since the HMSA was first passed almost
fifty years ago. There is a resultant need to study and improve
slaughter methods so that repeated stunning of animals before
slaughter is reduced. Slaughterhouse facilities should also be
renovated in this greater modernization campaign. Handling and
facility guidelines should conform to best practice guides that
Grandin has created from her extensive study of animal behavior
and slaughterhouse design because they present the most
current research in the area.'
141

9 CFR § 310.1 (2005). This rule regulates the maximum slaughter rates to allow

inspectors ample time to perform postmortem examinations.
142 See Temple Grandin, Recommended Animal Handling Guidelinesand Audit Guide
at
2005),
available
3d
ed,
(AMI,
and Sheep
for
Cattle, Tgs,
<http://www.grandin.com/2005RecAnimalHandlingGuidelines.html> (last visited Apr 14,
2006) ("The AMI Animal Welfare Committee, together with Dr. Temple Grandin, have
determined what 'targets' are reasonably achievable when plants employ good animal
handling and stunning practices."); Temple Grandin, Best Practicesfor Animal Handling
and Stunning (2000), available at <http://www.grandin.com/humane/best.practices
.handle.stun.html> (last visited Apr 14, 2006) (listing "best practices that will improve
animal welfare and help reduce pale, soft, exudative meat; bruises; dark cutters; and
blood splash"). There must also be a corresponding focus on improving slaughterhouse
facilities themselves and their spatial management of livestock to minimize discomfort to
animals in facilities. See Temple Grandin, Sample Designs of Cattle Races and Corrals,
available at <http://www.grandin.com/design/blueprint/blueprint.html> (last visited Apr
14, 2006) (providing the correct and incorrect layouts for cattle and pigs); Temple
Grandin, Non Slip Flooring for Livestock Handling, available at <http://www.grandin.
com/design/non.slip.flooring.html> (last visited Apr 14, 2006) ("The flooring described in
this article is designed for use in stockyards, veterinary facilities, truck loading pens,
ranch corrals, feedlot cattle handling systems and slaughter plants. It is designed to
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Rather than exploring an intermediate category of life that
may not exist, this Comment proposes a Luddite approach to
dismantling the anthropological machine within the context of
the HMSA.1 43 Without vegetarianism as a viable option, a
number of legislative and regulatory actions must be taken to
minimize the disparate treatment of animal life and substantiate
the policy of humane slaughter. Admittedly, competing human
considerations, which were so crucial to the enactment of the
legislation, may hamper any attempt to reform HMSA policy and
practice. Their potential interference could be counterbalanced,
however, by an appeal to an underlying connection that humans
feel towards animals that was evident when the legislation was
first enacted and exists presently in certain segments of the
American population.
C. The Value of Dismantling the Anthropological Machine for
Animals
Three broad and interrelated claims could challenge any
effort to dismantle the anthropological machine through the
HMSA. First, and perhaps the most powerful, is the simple
observation that animals are different. By and large, animals do
not directly contribute much value to society through their
conduct and are inferior to humans in a number of ways such as
intelligence. Animals do not deserve special or preferential
treatment for these reasons. Second, there is a lack of
consistency in most realms-moral, legislative, and otherwise.
The inadequacy of the HMSA and its uneven enforcement make
it no different in this respect and may be even less relevant when
it is conceded that animals are inferior and that more pressing
and salient issues such as domestic terrorism exist. Third, many
of the changes proposed above such as expanding the FSIS
workforce and increasing the reach of inspection are costly. A
provide non slip flooring during animal handling."); Temple Grandin, Design of Chutes,
Ramps, and Races for Cattle, Pigs, and Sheep, available at <http://www.grandin.
com/design/chute.ramp.race.design.html> (last visited Apr 14, 2006) (offering tips to
prevent the building of incorrect livestock handling facilities where "the wrong design
will cause the animals to either refuse to enter or the animals to jam up the entryway").
143This Comment has focused exclusively on dismantling the anthropological machine
vis-b-vis the HMSA. The differences between man and animal should be redressed,
however, even before animals enter the slaughterhouse. Presently, there is no federal
legislation on humane standards when raising animals for food. Such a federal law
should be adopted. Amy Mosel, Comment, What about Wilbur? Proposing a Federal
Statute to Provide Minimum Humane Living Conditions for Farm Animals Raised for
FoodProduction, 27 U Dayton L Rev 133, 150-81 (2001) (maintaining that the raising of
animals should comply with humane methods).
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standard cost-benefit analysis would likely show that financial
resources could be better spent in areas that directly benefit
human beings. In the same vein, many of the proposed changes
could render the American meat industry less competitive by
raising costs in comparison to other meat-exporting nations.'
These considerations demonstrate that terminating the
anthropological machine on behalf of animals may not be worth
the effort. The pervasive apathy towards the HMSA and the
general preference for meat-eating regardless of humane
slaughter suggest further that there is a widespread sentiment
that such a state of affairs is acceptable.
Despite their force, the countervailing considerations above
do not completely render an effort to challenge the
anthropological machine unnecessary. The above arguments
could be viewed as products of the anthropological machine that
are endemic to contemporary conceptions of animal and human.
Once they are successfully disavowed as purely and distinctly
human interests that rationalize the inequality between man
and animal, progress towards a complete rejection of the
categories could be achieved. Moreover, and outside the theory of
the anthropological machine, there are compelling moral and
philosophical reasons that animals should be afforded distinct
rights and protections. 145 As sentient beings, animals deserve
legal protections and, at least, a semblance of equality in
contemporary society. While some of the obvious differences
between man and animal appear to suggest otherwise, the
grounds on which the subordination of animal life is defended
are artificial, homocentric, and typical of what Steven J. Bartlett
describes as the "human conceptual pathologies" that
simultaneously inflate human self-worth and devalue animal
life. 4 6 Once this realization is made, competing considerations
can legitimize an attempt to resolve the tensions within the
HMSA that undermine the achievement of truly humane
slaughter and defend any costs associated with such a venture.
Combined, these observations validate a decision to challenge
the "anthropological machine" and its effects on animals.
144 See Jimena Uralde, Comment, Congress'Failureto Enact Welfare Legislation for

the Rearingof FarmAnimals: What is Truly at Stake 9 U Miami Bus L Rev 193 (2001)
(discussing the potentially adverse economic consequences that may result from a more
animal-friendly policy in the agricultural sector).
145 See notes 15 and 16 and accompanying text.
146 Steven J. Bartlett, Roots of Human Resistance to Animal Rights:Psychologicaland
ConceptualBlocks, 8 Animal L 143, 171 (2002).
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CONCLUSION

While there is a policy of humane slaughter in the United
States, inconsistencies and enforcement issues undercut the
efficacy of legislation meant to promote this principle. The
tension between policy and practice in the HMSA exposes the
power and limits of the anthropological machine as a theoretical
construct. On the one hand, the continued consumption of
animal meat and the enforcement problems of the HMSA
confirm that the anthropological machine continues to generate
the lingering difference between man and animal and influences
society's conception of animal life. On the other, countervailing
evidence questions the extent to which the anthropological
machine reproduces such an absolute distinction. The very
existence of the HMSA, its structure, and a general commitment
to animal rights emphasize that the barrier between animal and
human life is not insurmountable. Accordingly, dynamic action
to level the difference between man and animal life must be
undertaken to finally deconstruct the anthropological machine.
This Comment also demonstrates the need to explore
present-day materials to draw conclusions about contemporary
society. In contrast to The Open, which relied on a range of
materials from ancient history to the early twentieth century,
this Comment captures the contemporary tension of the law's
approach because
it analyzes
contemporary law and
enforcement. Before challenges to present structures and beliefs
can occur, such an approach is necessary because the most
pertinent and effective solutions can only be derived from an
analysis of contemporary society and laws rather than those of
the ancient and modern past.

